The public versions of these claims came mostly on the day the bombing began or afterwards, but the legal issues were considered -and to an extent debated -within and between governments before the event.
Introduction
NATO's intervention in Kosovo was an international incident 1 of historic significance which, among other things, galvanized legal debate on the doctrine of humanitarian intervention. That debate was conducted in part in the Security Council of the United Nations, highlighting an understudied dimension of the Council's role in world politics. While first and foremost an executive body responsible for the maintenance of international peace and security, it is also a venue for heated, unsystematic but often principled debate about appropriate standards of international behaviour and the extent and limits of the Council's authority to regulate that behaviour.
In the debates over the Kosovo intervention, opinions not surprisingly were sharply divided. What may be surprising, however, is the extent to which legal arguments were used to explain and justify positions.
2 Such arguments were pressed with varying degrees of vigour by most members of the Security Council, including the permanent five, and many others on the periphery of the debate. In a political forum deliberating on such a sensitive issue, what explains this reliance on legal arguments by even its most powerful members? Various international relations theories suggest alternative answers to that question, from the realist claim that powerful states benefit from invoking the rules of the international system they have written and can manipulate to their advantage, to a social constructivist sense that legal claims and the compliance pull of law relate not only to interests but the very identity of states. and international legal theory, is that the use of legal arguments is part of a broader discursive process in which norms are invoked to explain, defend, justify and persuade. Drawing on Jurgen Habermas' theory of communicative action, Thomas Risse and others suggest that argument is a distinctive form of social action and claim that certain forms of argument work better in some settings than others. 4 From this perspective, the Security Council can be seen as a forum for deliberation on some of the most divisive issues of world politics. While legal arguments are never decisive in Council deliberations, they do shape the debates and often have an impact on positions taken, at least indirectly. The purpose of this article is to explore why that is the case.
The article proceeds as follows. I begin in the second section by outlining a conception of international law as operating largely through a process of 'justificatory discourse' within and constrained by 'interpretive communities', composed of the participants in a field of practice who set the parameters of what constitutes reasoned argumentation for that practice. 5 I then turn to a specific enterprise, Security Council deliberations, and draw on the theory of communicative action to argue that legal discourse within an interpretive community occurs even in that highly political setting. The fourth section is devoted to an examination of the debates over the Kosovo intervention. I chose Kosovo as a case study because it provoked sharp debate on a relatively well-defined though far-reaching legal issue: Is humanitarian intervention lawful in the absence of an explicit Security Council authorization? Because the debate was over a sensitive security matter where one would expect legal considerations to be dwarfed by politics, evidence that legal arguments mattered in that context would be especially revealing. I do not try to prove that legal considerations affected the decision to intervene itself, but rather that the positions taken in those debates can only be explained by the notion of discourse within an interpretive community, and that ultimately the discourse affected how the Kosovo episode played out and subsequent developments. The article concludes by using the analysis to support the oft-heard suggestion that the Council should formulate a set of considerations (not criteria) to be taken into account in future decisions on humanitarian intervention.
Legal Discourse within an Interpretive Community A Law as a Process of Justificatory Discourse
In explaining the significance of law to world politics, many legal scholars and an increasing number of international relations theorists see law as operating largely through a particular form and process of discourse. 6 Building on insights supplied by international law and international relations theory, as well as their own governmental experience, Abram Chayes and Antonia Handler Chayes offer a fully developed version of this position in positing a 'management model' of compliance with law (contrasted with an enforcement model).
7 Their central argument is that 'the interpretation, elaboration, application and ultimately enforcement of international rules is accomplished through a process of (mostly verbal) interchange among interested parties'. 8 International relations are conducted in large part through 'diplomatic conversation -explanation and justification, persuasion and dissuasion, approval and condemnation. . . . In this discourse, the role of legal norms is large.' 9 Similarly, Thomas Franck claims that much of international relations is characterized by 'fairness discourse', which combines conceptions of procedural legitimacy and substantive justice, embedded in the rule structures of the international system. 10 International institutions play a central role in this process and indeed Franck claims that fairness discourse is necessary for decision-making in international organizations. Thus both the Chayes' and Franck stress the felt need of states to justify actions on the 11 O. Schachter, 'International Law in Theory and Practice ', RdC (1985) at 59. 12 Hurrell, 'International Society and the Study of Regimes: A Reflective Approach', in V. Rittberger (ed.), Regime Theory and International Relations (1993) 49, at 61. 13 As Louis Henkin put it many years ago, 'most states obey most law most of the time', L. Henkin, How Nations Behave (1968) , at 253. 14 Schachter, 'Self-Defense and the Rule of Law', 83 AJIL (1989) 259, at 264. 15 Chayes and Chayes, supra note 5, at 27. See also T. Franck, The Power of Legitimacy among Nations (1990) , at 38. 16 Andrew Hurrell argues that both weak and strong states have an interest in the maintenance of 'a law-impregnated international community'. For weak states, the 'fabric of the international legal order bolsters their very ability to maintain themselves as "states"'. Strong states on the other hand have a disproportionate influence in making the rules of the international order and have a stake in preserving the stability of the system from which they clearly benefit. Hurrell, supra note 12, at 60-61. Hurrell relies on Schachter, supra note 11, at 30. basis of law and argue that international law is interpreted and applied through the discursive interaction of relevant actors, usually in response to specific disputes or international incidents and often in international organizations.
The felt need to justify has been emphasized by other scholars of both law and international relations and is seen as evidence that power alone is not determinative in world politics. As Oscar Schachter states, whatever their motives for acting, in order to be persuasive governments are impelled to justify their positions on grounds other than national interests: 'True, in some cases, they depend on power to be persuasive. But even in these cases, governments . . . generally base their legal case on grounds that are logically independent of their own interests and wishes.' 11 Similarly, Andrew Hurrell writes: 'being in a political system, states will seek to interpret their obligations to their own advantage. But being in a legal system that is built on the consent of other parties, they will be constrained by the necessity of justifying their actions in legal terms'. 12 Thus there is a substantial tradition of legal writing which, recognizing that international rules are rarely enforced but usually obeyed, 13 presents a conception of law as fundamentally a discursive process.
What explains the felt need to engage in the discourse, to justify actions on the basis of law? Two sets of reasons can be posited. The first relates to instrumental calculations of interest. Governments cannot escape collective judgment of their conduct by other governments (expressed either bilaterally or in multilateral institutions), international lawyers and organs of public opinion.
14 These appraisals matter for various interest-based reasons: states have an interest in reciprocal compliance by others on the particular matter; they have a stake in future cooperation with others and therefore want to preserve a reputation for reliability as well as 'good standing in the regimes that make up the substance of international life'; 15 and they have a long-term interest in the predictability and stability of a law-based international system. 16 In addition to these instrumental benefits, claims of law-compliance may also relate the sense of obligation that comes through institutionalization and internalization of the law. The Chayes' complain that an interest-based account of legal regimes leaves out their role in 'modifying preferences, generating new options, persuading the 17 Chayes and Chayes, supra note 5, at 228. For a discussion of this point see Keohane, supra note 5, at 487. More fundamentally, Kratochwil questions the causal connection between norms and behaviour that instrumental accounts try to make. In answering the question 'how do norms matter?', he states that the causal connection is not necessarily one of mechanics. Instead, 'a connection is established if we think along the lines of 'building a bridge' which allows us to get from 'here' to 'there'. This is what we do when we provide an account in terms of purposes or goals, or when we cite the relevant rule that provides the missing element, showing us the reasons which motivated us to act in a certain way. No 'mechanism', no hammer hitting a lever, no springs, no billiard balls are involved here. . . . We reconstruct a situation, view it from the perspective of the actor, and impute purposes and values based on the evidence provided by the actor himself (although not necessarily limited to his own testimony). This, in turn, provides us with an intelligible account of the reasons for acting . . .'. Kratochwil, 'How do Norms Matter', in Byers, supra note 3, at 66. 18 Hurrell, supra note 12, at 64. 19 'Nations, or those who govern them, recognize that the obligation to comply is owed by them to the community of states as the reciprocal of that community's validation of their nation's statehood'. Franck, supra note 15, at 196. Or, as he puts it later: 'A state's membership of the community of nations . . . endows it with the legitimate capacity to enter into treaties as well as imposing on it the legitimate obligation to carry them out faithfully'. Franck, supra note 5, at 42. 20 Koh, supra note 5, at 2651 and 2655. For related analyses of the internalization of norms, see Wendt, supra note 3; Hurd, 'Legitimacy and Authority in International Politics', 53 International Organizations (1999) 379; and Finnemore and Sikkink, 'International Norm Dynamics and Political Change ', 52 International Organizations (1998) 887. parties to move toward increasing compliance with regime norms and guiding the evolution of the normative structure in the direction of the overall objectives of the regime'. 17 The practice of international law 'is indicative of th[e] sense of being bound and gives specific content to the legal rules'. 18 Respect for the rules of the international system is the price of membership. It generates pressure to comply with the law out of a common sense of being part of a community. 19 States behave in a certain way because they see it as the 'right thing to do'. This sense of obligation is the result of socialization to the norm, and becomes embedded in legal and bureaucratic processes.
Socialization occurs through participation and interaction within the international system. Harold Koh explains the process as follows:
As governmental and non-governmental actors repeatedly interact within the transnational legal process, they generate and interpret international norms and then seek to internalize those norms domestically. . . . It is through this transnational legal process, this repeated cycle of interaction, interpretation and internalization, that international law acquires its 'stickiness', that nation-states acquire their identity and that nations come to 'obey' international law out of perceived self-interest.
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Law becomes embedded in bureaucratic and political processes, and compliance becomes a matter of habit or bureaucratic routine. And because this internalization of the law occurs in all states that participate in a regime, a multinational network emerges that operates roughly in harmony. This network shares a body of knowledge and at least some expectations, beliefs and understandings that have arisen through interaction in the creation and implementation of the law. Because they have become embedded in their respective systems, they operate more or less in parallel as an institutional check on less cooperative forces within each state. And these networks include not only national officials but also international civil servants who are often at 21 Chayes and Chayes, supra note 5, at 280. Citing with approval Keohane and Nye's seminal work, 'Transgovernmental relations and international organizations', 27 World Politics (1974) 51. The implication is that international secretariats have a degree of independent power. For an extended argument on why they have such power and how it is used see Barnett and Finnemore, ' The following discussion of interpretive communities is drawn in part from Johnstone, supra note 5. In that article, I applied the concept mainly to the debate over the reinterpretation of the Anti-Ballistic Missile Treaty seeking to demonstrate how an interpretive community was instrumental in causing the Reagan administration to back away from the reinterpretation. Perhaps having learned the lesson of the reinterpretation saga, the current Bush Administration, in advancing its proposed missile defence system, made it clear that it would renegotiate or withdraw from the ABM Treaty rather than advance an interpretation that would permit it to proceed. In revealing remarks to the press in Washington on 13 July 2001 Secretary of Defense Donald Rumsfeld said: 'I think the United States of America ought not to be running around being seen as breaking treaties and violating treaty provisions and being legitimately or illegitimately accused of doing that. . . . It's not what's good for our country, which is why the president has said, starting in his campaign and practically every month since that we've got to move beyond the ABM Treaty. If you get to the point where we need to go beyond the treaty and we haven't been able to negotiate something, obviously there's a provision we can withdraw in six months, and that's what the heart of bureaucratic alliances, serving as focal points for interaction between domestic components of the networks. Indeed, international secretariats can be 'incubators' of coalitions, actively seeking to create transnational bureaucratic networks to support the organizations' objectives. 21 To the extent that these objectives are concretized in law, the networks are coalitions in support of compliance with the law.
B The Concept of an Interpretive Community
To claim that law is a distinctive form of discourse implies that good arguments can be distinguished from bad. Legal practice, as Ronald Dworkin and others have argued persuasively, is fundamentally an exercise in interpretation. 22 In a domestic legal system, courts are the primary interpreters. In the decentralized international legal system, much law is interpreted not by an impartial arbiter but by domestic officials who are institutionally and politically predisposed to interpretations that favour their government or state. That does not mean, however, that invoking the law merely provides a rhetorical gloss on decisions taken for other reasons. Legal arguments about the meaning of a text do matter. Not only can good arguments be distinguished from bad, but the need to justify and explain affects the way states behave.
In seeking to make that case in the context of bilateral treaties, I invoked the notion of an interpretive community. 23 The concept was developed by Stanley Fish, a literary theorist, who claims it has explanatory power both in his field and in the field of legal you'd have to do'. Tyler, 'Contradictory US Words on ABM Issue Puzzle Russia', New York Times, 14 July 2001. In other words, rather than putting forward an interpretation of the treaty likely to be branded as wrong, the Bush Administration chose to withdraw from it, the legality of which no one can question even if the policy may not be wise.
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These assumptions and beliefs are, for the community associated with the particular institutional setting, 'facts', which are not immutable but provide objectivity within a community of interpretation where they need not be questioned. Abraham, 'Statutory Interpretation and Literary Theory: Some Common Concerns of an Unlikely Pair' in S. Levinson Cass Sunstein makes the same point: 'Knowledge of the law consists in large part of prevailing interpretive practices within the legal community. In any field interpretive practices should be chosen because of the setting in which interpretation occurs. . . . Interpretive practices are a function of the role in which interpreters find themselves.' Sunstein, supra note 22, at 33 and 169.
interpretation. Designed to avoid the pitfalls of both pure objectivity (meaning resides in the text) and pure subjectivity (meaning resides in the reader), it is best understood as a way of speaking about the power of institutional settings, within which assumptions and beliefs become matters of common sense. 24 Fish explains the concept as follows:
The notion of 'interpretive communities' was originally introduced as an answer to a question that had long seemed crucial to literary studies. What is the source of interpretive authority: the text or the reader? Those who answered the text were embarrassed by the fact of disagreement. Why, if the text contains its own meaning and constrains its own interpretation, do so many interpreters disagree about the meaning? Those who answered 'the reader' were embarrassed by the fact of agreement. Why, if meaning is created by the individual reader from the perspective of his own experience and interpretive desires, is there so much that interpreters agree about? What was required was an explanation that could account for both agreement and disagreement and that explanation was found in the idea of an interpretive community, not so much a group of individuals who shared a point of view, but a point of view or way of organizing experience that shared individuals in the sense that its assumed distinctions, categories of understandings and stipulations of relevance and irrelevance were the content of the consciousness of the community members who were therefore no longer individuals, but, in so far as they were embedded in the community's enterprise, community property. It followed that such community-constituted interpreters would, in their turn, constitute more or less in agreement, the same text, although the sameness would not be attributable to the self-identity of the text, but to the communal nature of the interpretive act.
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The interpretive community constrains interpretation by providing the assumptions and categories of understanding that are embedded in the relevant practice or enterprise. All professional interpreters, Fish argues, are situated within an institutional context, and interpretive activity only makes sense in terms of the purposes of the enterprise in which the interpreter is participating. 26 Furthermore, a given text is always encountered in a situation or field of practice and therefore can only be understood in light of the position it occupies in that enterprise. Texts do not have properties before they are encountered in situations; the meanings they have are 27 Fish, Fish v. Fiss, 36 Stan. L.Rev. (1984) 1325, at 1335. Stanley Fish and Owen Fiss engaged in a sustained debate over the way in which interpretation is constrained in domestic legal systems. Fiss, borrowing the idea of interpretive communities from Fish, posited a concept of 'bounded objectivity' and argued that judges are constrained by 'disciplining rules' to which they are committed by virtue of the office they occupy. Fiss, 'Objectivity and Interpretation', 34 Stanford Law Review (1982) 739. Fish responded that appeals to the authority of the judicial office do not help because the disciplining rules to which judges are presumably committed are in need of interpretation themselves. The constraints on interpretation are not external, but rather are embedded in the practice or enterprise of judicial interpretation itself. Fish, supra note 25, at 141-142.
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Fish, supra note 25, at 300. 29 Fish, supra note 27, at 1343. 30 Fish, supra note 25, at 116. 'Interpreters are constrained by their tacit awareness of what is possible and not possible to do, what is and is not a reasonable thing to say, what will and will not be heard as evidence, in a given enterprise; and it is within those same constraints that they see and bring others to see the shape of the documents to whose interpretation they are committed.' Fish, 'Working on the Chain Gang: Interpretation in Law and Literature', 60 Texas Law Review (1982) 551, at 562.
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In a nutshell, Dworkin argues that the constraints imposed by the practices of the professional literary community are so weak that interpretation is rendered wholly subjective by Fish's theory. Fish on the other hand finds Dworkin's account of interpretation to be generally attractive, but accuses him of falling away from his own best insights about the fallacies of pure objectivity by assuming that existing law in the form of a chain of decisions has at some level the status of 'brute fact' and is not the product of interpretation. Empire (1986) , at 77 and 425, n. 23. An article that compares and criticizes both theories always a function of the circumstances in which they are encountered. 27 Thus interpretation is constrained not by the language of the text, or its context, but by the 'cultural assumptions within which both texts and contexts take shape for situated agents'. 28 Meaning is produced by neither the text nor the reader but by the interpretive community in which both are situated.
The idea of interpretive communities runs counter to the view that meaning is radically indeterminate. Rational discourse about competing interpretations within an enterprise is possible as long as there is an understanding, largely tacit, of the enterprise's general purpose. 29 Disputes over meaning are resolvable through the 'conventions of description, argument, judgment and persuasion as they operate in this or that profession or discipline or community'. 30 The professional interpreter is a participant in a particular field of practice and is engaged in interpretive activity that must be persuasive to others. In that capacity, he or she acts as an extension of an institutional community; failure to act in that way would be stigmatized as inconsistent with the conventions and purposes of that community. In other words, if the interpreter proffers an interpretation that reaches beyond the range of responses dictated by the conventions of the enterprise, he or she ceases to act as a member of the relevant community.
Fish's theory of interpretation has much in common with Ronald Dworkin's theory of law, although they have critiqued each other's views. 31 Dworkin puts interpretation at the centre of his theory and, like Fish, seeks a middle ground between pure objectivity and pure subjectivity. He too stresses that interpretation is enterprise- 
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'The history of shape of a practice or object constrains the available interpretations of it.' Dworkin, supra note 31, at 52. 'Participants in a practice: share a vocabulary, must understand the world in similar ways and have interests and convictions sufficiently similar to recognize the sense in each other's claims, to treat them as claims rather than just noises. That means not just using the same dictionary but sharing what Wittgenstein called a form of life sufficiently concrete so that the one can recognize the sense and purpose in what the other says and does'. Ibid., at 63.
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'Law's empire is defined by attitude, not territory or power or process. . . . It is an interpretive, self-reflective attitude addressed to politics in the broadest sense. . . . Law's attitude is constructive: it aims, in the interpretive spirit to lay principle over practice, to show the best route to a better future, keeping the right faith with the past. It is, finally, a fraternal attitude, an expression of how we are united in community though divided in project, interest and conviction.' Dworkin, supra note 31, at 413. 34 Ibid., at 52.
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The following account is from ibid., at 65-68.
36
'Law cannot flourish as an interpretive enterprise in any community unless there is enough initial agreement about what practices are legal practices so that lawyers argue about the best interpretation of roughly the same data. . . . I do not mean that all lawyers everywhere and always must agree on exactly which practices should count as practices of law, but only that lawyers of any culture where the interpretive attitude succeeds must largely agree at any one time. We all enter history of an interpretive practice at a particular point; the necessary pre-interpretive agreement is in that way contingent and local'. Ibid., at 90-91. Note that Dworkin states explicitly that some interpretation is necessary even at the pre-interpretive stage. But because the degree of consensus is so great, the classifications it yields are treated as given in day-to-day reflection and argument. Ibid., at 66. Stephen Guest argues that Stanley Fish's criticism of Dworkin is misplaced because he misunderstands him on this point. Stephen Guest, Ronald Dworkin, Jurists: Profiles in Legal Theory (2nd ed., 1997), at 40-41. 37 Dworkin, supra note 31, at 75. specific and claims that constraints are inherent in the enterprise. 32 He describes law as an 'argumentative attitude' 33 and, in the simplest formulation of his thesis, states that 'constructive interpretation is a matter of imposing purpose on an object or practice in order to make of it the best possible example of the form or genre to which it is taken to belong'. 34 In short, the goal of interpretation is to make a text the best it can be.
Dworkin divides interpretation into three stages in which different degrees of consensus are needed if the interpretive attitude is to flourish. 35 In the first, 'pre-interpretive' stage, there must be a great degree of consensus within an interpretive community about the rules and standards taken to provide the tentative content of the practice. 36 To illustrate the point, Dworkin states about the concept of justice: 'the thesis that abstract art is unjust is not even unattractive, it is incomprehensible as a theory about justice because no competent pre-interpretive account of that practice of justice embraces the criticism and evaluation of art'. 37 At the second, interpretive stage, interpreters share some convictions about the standard features of the practice and why it is worth pursuing; if one advances justifications or interpretations that go beyond the accepted boundaries of a practice, one is marked 'as outside the community of useful or at least ordinary discourse about the institution'. At the third, post-interpretive stage, the interpreter needs more substantive convic- 38 Ibid., at 68. 39 Ibid., at 255. 40 Ibid., at 256. 41 This is Dworkin's metaphor for interpretation. Dworkin, supra note 31, at 58.
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C. Sunstein, The Partial Constitution (1993), at 113. In this respect, Sunstein's position is closer to that of Stanley Fish although he also criticizes the latter's approach on the grounds that it amounts essentially to a rejection of the idea that interpretive disputes can be settled through reason or argument (at 114). 43 Kratochwil, supra note 17, at 42. See also Howse, supra note 5, at 41 Although this critique of the one right answer thesis would seem to carry particular weight in the international legal order, Thomas Franck finds much in Dworkin's theory of law as integrity that is useful for his own analysis of fairness discourse in international law and institutions. See Franck, supra note 5, at 26-46. tions about what kinds of justifications really would show the practice in the best light. 38 According to Dworkin, what matters at the post-interpretive stage, is not so much the conventions of an interpretive community but rather the coherent set of principles that reside in the 'political structure and legal doctrine of the community' as a whole. 39 Hard cases arise when the threshold test of fit (at the second stage) does not discriminate between two or more competing interpretations. To decide which of those interpretations is 'right' (in Dworkin's theory, there is only one right answer), his ideal judge Hercules must ask 'which shows the community's structure and institutions and decisions -its public standards as a whole -in a better light from the standpoint of political morality'. 40 Thus Dworkin and Fish share the view that law is an interpretive practice and that all interpretation is enterprise-specific, in the sense that different standards and techniques of interpretation apply in different enterprises. They also agree that legal interpretation is constrained in some way (it is not purely subjective or discretionary), but they disagree about the source of the constraint. Fish sees interpretation as an intersubjective enterprise, whereas Dworkin's Hercules is engaged in a more private exercise -a 'conversation with himself, as joint author and critic'. 41 Moreover, Dworkin believes that Hercules can and should appeal to something external to the law -moral and political philosophy -to decide what puts it in its best light. Cass Sunstein is troubled by this feature of Dworkin's theory. He argues that lawyers' inquiry into what is the best interpretation of the law draws from principles already internal to the legal culture. It centres not on political philosophy but on 'what positions now within the legal culture can be supplied by good arguments'.
Kratochwil makes the more pointed critique that attempting to show there are single right answers even in hard cases is virtually impossible, presumably because in a pluralist environment values are deeply contested. 43 Fish insists that his account of interpretation cannot be faulted on the grounds that it is a private affair -he claims it is anything but a 'conversation with oneself ' 44 Habermas, supra note 46, at 226. Substantial reasons cannot 'compel' an end to normative argument. The discourse, rather, is an unending process of argumentation striving toward a limit' which is only reached provisionally when an uncoerced agreement on the acceptability of the disputed claim emerges (at 227). 'The practice of argumentation is characterized by the intention of winning the assent of a universal audience to a problematic proposition in a non-coercive but regulated contest for the better arguments based on the best information and reasons. . . . Whether norms and values could find the rationally motivated assent of all those affected can be judged only from the intersubjectively enlarged perspective of the first-person plural' (at 228).
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Ibid., at 223. 49 Thomas Franck argues that the weight of even a court judgment in a domestic legal system comes down to persuasive power: 'The power of the court to do justice depends on the persuasiveness of the judge's discourse, persuasive in the sense that it reflects not their own but society's value preferences'. Franck, supra note 5, at 34. community of interpreters has been criticized for being too insular, too sealed, too little open to critical reflection and influences from outside the community.
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Jurgen Habermas has considered this problem 46 and, building on his theory of communicative action, emphasizes the importance of argumentation to legal interpretation. Normative judgments, he argues, are made not by logical inference or conclusive evidence but 'discursively . . . by way of a justification that is carried out with arguments'. 47 From this perspective, legal discourse is interactive and the political ideal is 'an open society of interpreters'. 48 Habermas does not address himself to the international field, but it seems that in the international legal system something approximating an open society of interpreters may actually exist. There are institutions whose legal opinions carry special weight, such as the International Court of Justice, but because the system is non-hierarchical, no single institution has ultimate interpretative authority. The influence of court judgments and advisory opinions, decisions of intergovernmental bodies, statements of governmental officials, scholarly expositions and the views of the many other participants in the international legal process depend as much on their persuasive power as institutional authority.
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Legal scholars have long argued that, in any interpretive dispute, the range of 50 Chayes and Chayes, supra note 5, at 119. Schachter, supra note 11, at 46; Alvarez, supra note 5, at 134, 136. Sunstein makes the same point about domestic legal interpretation. Sunstein, supra note 22, at 13. possible legal arguments that can be deployed is not infinite. 50 Even a deconstructionist like Martti Koskenniemi notes that legal arguments form patterns and that there is a limited set of arguments that can acceptably be invoked to justify a solution. 51 He adds that the arguments are inherently contradictory, but as Stephen Toope points out, these opposites or antimonies do not render discourse meaningless, but rather help to shape and construct the discourse. 52 Similarly, Kratochwil argues that radical rule scepticism dissolves as soon as we leave the atomistic world of the single speaker and take more seriously the notion that language is an intersubjective practice. As a practice, a rule not only tells me how to proceed in a situation that I might never have faced before, it is also governed by certain conventions of the community of which I am a part. To this extent, my interpretation of a rule as well as my uses of words are monitored and reinforced by a group of competent speakers. Thus, while there are likely to be disagreements about the proper use of a term or the interpretation of a rule, purely idiosyncratic uses are excluded even if the use of the concepts remain contestable and contested. 53 Intersubjectivity, as that term is used by Kratochwil and others, does not connote simple agreement, but rather is about engaging in a collectively meaningful activity, an activity collectively understood. Gerald Postema's description of friendship as a social practice helps illustrate the point:
The history of the friendship is a common history and the complex meaning of the relationship is collectively constructed [by the friends] over the course of the history. When friends share a common history, Aristotle points out, it is not like cows sharing a pasture, for the shared life of friends engenders common perception, a common perspective, and common discourse. Friendship is characterized, ultimately, not by sympathy or consensus, but by common deliberation and thought. . . . A friend's understanding of the relationship could only be achieved through interaction with the other. . . . To regard the meaning of that relationship as the private interpretive construct of one or the other, or some ideal limit of such constructs, fails to recognize the common perspective and discourse which structures the relationship. 54 Legal discourse, similarly, is not simply the search for a negotiated agreement on the meaning and application of legal terms. Nor is it the search for some legal truth 'out there', waiting to be discovered. It is a practice that operates on the basis of common understandings and shared beliefs about the relationship governed by the rules in question. Thus interpretation of international law is the search for an intersubjective understanding of the norm at isssue: the interpretive task is to ascertain what the law means to the parties to a treaty or subjects of the law 55 Schachter, supra note 5, at 217. 56 Haas, supra note 5.
collectively rather than to any one of them individually. It is an interactive process, the parameters of which are set by an interpretive community. The members of this community are engaged in a form of practice, whose general purpose they agree on. That level of agreement is sufficient to make rational discourse among them possible and for them collectively to be able to distinguish good legal arguments from bad.
C The Composition of an Interpretive Community
What is the composition of the interpretive community associated with the practice of international law? The concept is meant to describe the nature of interpretation and not an actual collection of people, with identification cards. However, it is useful to consider who might actually belong to this community to appreciate that the concept is not a mere abstraction. It is easiest to imagine a community composed of two concentric circles. The inner circle consists of all individuals directly or indirectly responsible for the formulation, negotiation, conclusion, implementation and application of a particular legal norm. It is surrounded by an outer circle of lawyers and other experts engaged in professional activities associated with the practice or issue area regulated by the norm. The line between the inner and outer circle is blurred. Thus, for example, in the Kosovo case, representatives of governments who were not on the Security Council but who participated in the debate and had been involved in Council debates on humanitarian intervention in the past (like India) or had a special stake in the outcome (like Bosnia), are in both the inner and outer circle.
The inner circle (or what I call elsewhere the narrow interpretive community) results from the process of bringing rules into existence and participating in their implementation and application. It generates a network of government and intergovernmental officials who share a set of assumptions, expectations and a body of consensual knowledge based on what they have learned about each other. This consensual knowledge yields, in Fish's terms, 'assumed distinctions, categories of understanding, and stipulations of relevance and irrelevance' that enables them to interpret a text in common.
The outer circle (or broader community) is composed of an amorphous group of all those regarded as possessing expertise in international law and/or special knowledge in the relevant field. It is analogous to what Oscar Schachter has called the invisible college of international lawyers -a group of professionals dispersed throughout the world who are dedicated to a common intellectual enterprise and engage in a continuous process of communication and collaboration. 55 The concept is like but not identical to an epistemic community, 56 the main difference being that an interpretive community offers not only knowledge and policy advice but more importantly passes judgment. Its job, so to speak, is to decide which interpretation of a treaty or other law is best.
More specifically, the outer circle is composed of judges, government officials, international civil servants, lawyers, scholars and non-governmental experts who 57 Postema, supra note 54, at 304. 58 Schachter, supra note 11, at 42, 46 and 50. participate in some way in the particular field of international law or practice in which the interpretive dispute arises. Their competency or expertise comes from training and immersion in international law. As participants in a field of practice, they have come to understand its purpose and conventions, learned not merely as a set of abstract rules but through the acquisition of know-how, a mastering of discipline or technique.
57 Their values may vary with the political and cultural community from which they hail, but the members of the legal interpretive community share a perspective and way of understanding the world acquired through their immersion in the law and interaction with one another.
A legal adviser, either to a government or international organization, is an important member of the community. His job is to serve a client, but performing that job well requires him not only to design legal strategies and defend claims but also to provide legal opinions based on his best judgment of what the law is. In this capacity he acts much like a judge, though without the power to issue authoritative interpretations by virtue of the office alone. As Schachter argues, a creative lawyer can invoke arguments that suit his client's ends, 'but he is able to do this successfully only to the extent that his positions are acceptable (at least acquiesced in) by other states concerned. . . . A legal adviser . . . will be expected to express an opinion or give a ruling that will meet the test of legal credibility.' 58 The opinion of a legal adviser to a government is a gauge of what the judgment of the interpretive community is likely to be on a particular course of action. The opinion of a legal adviser to an international organization is that plus an element of community judgment itself. An international legal adviser rarely if ever has the final say, but the weight of such opinions can be considerable.
To summarize, an interpretive community loosely composed of two concentric circles of professionals associated with a field of legal practice sets the parameters of discourse within that practice and affects how the law is interpreted and applied. It is in a sense the arbiter of what constitutes a good legal claim; it represents the institutional mechanism closest to an impartial arbiter that most international disputes provide. Its influence derives from its ability to issue credible legal judgments. It wields that influence directly by evaluating particular interpretations and applications of the law, and indirectly in the way states measure their own interpretations against anticipated judgment of the community. The extent of influence will depend on how unified the interpretive community is, which will vary with the setting. I turn now to a particular field of practice, the enterprise of Security Council decision-making, in order to consider whether an interpretive community operates there and if so whether it has any influence on deliberations in and around the Council.
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International organizations are 'focused and intensified arenas for public justification'. Chayes and Chayes, supra note 5, at 125. In Resolution 687, the Security Council made a number of other 'quasi-judicial' determinations, including its findings about the border between Iraq and Kuwait and on Iraq's weapons of mass destruction. That the Council was aware of the unusual action it was taking is revealed by the careful wording of the resolution. It did not, for example, purport to impose a border between Iraq and Kuwait but rather order demarcation of a pre-existing border. The US was careful to make this distinction in explaining its vote, and Ecuador abstained precisely because it feared the Council was opening the door to establishing unsettled borders elsewhere, such as between Ecuador and Peru. Similarly, it did not declare Iraq to be in violation of the Nuclear Non-Proliferation Treaty, but rather referred to 'reports in the hands of Member States' about Iraq's attempts to acquire nuclear material. In other words, the Council went to considerable rhetorical lengths to avoid the impression that it was making legal determinations. 
The Security Council as Forum for Justificatory Discourse
International legal discourse takes place in various ways and settings, but it is most intense in international organizations. 59 When the relevant law is UN Charter articles on peace and security, the Security Council is the central arena. A political body, the Council does not employ judicial criteria when it makes decisions, but it is subject to the limitations of the Charter and sometimes acts in a quasi-judicial mode. 60 It made determinations of law when it declared Iraq's annexation of Kuwait to be null and void and held it liable for direct losses caused by the invasion. 61 It elaborated the content of Charter provisions on international peace and security by declaring the proliferation of weapons of mass destruction, as well as economic, social, humanitarian and ecological sources of instability, to be threats to peace. 62 Most importantly for the purposes of this analysis, every operational decision it makes is an implicit interpretation of the Charter and other relevant law -some with potentially far-reaching legal consequences. 63 The establishment of criminal tribunals for former Yugoslavia and Rwanda are dramatic examples. More generally, much Council practice in the areas of peacekeeping, peace-building and peace enforcement gives content to the norms and, on occasion, pushes the boundaries of what is deemed legally acceptable. Either through a rational application of lessons learned or the Risse, supra note 4, at 4-5. See also Muller, supra note 4, at 160; Lose, supra note 4, at 179. 66 Ibid., at 7-9. 67 Habermas does not argue that the ideal speech situation must exist for communicative action to occur, but rather that it is embedded in the very nature of the discourse. 'Insofar as participants understand themselves to be engaged in a cooperative search for common ground solely on the basis of good reasons, then they must -as a condition of the intelligibility of their activity -assume that the conditions of the ideal speech situation are satisfied'. Lose, supra note 4, at 184. In other words, as Willem Van Reijen puts it, 'if we had to assume that most people generally lie and that everybody always behaves in a cynical way, then language would lose its mission and understanding would be impossible'. Van inertial impact of precedent, what seems to work in one case will often be tried in the next. In this way, demonstrably successful activities (or at least those that do not manifestly fail) tend to reinforce inchoate norms.
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A Communicative Action and Strategic Argumentation
Thus discourse about the meaning and implementation of legal norms does take place in the Council. Legal arguments are often made and presumably they serve a purpose. To understand what purpose they serve, recent applications of Habermas' theory of communicative action to world politics and diplomacy are instructive. In one such application, Thomas Risse claims that arguing is a form of social action that has an impact on the conduct of world politics. 65 The theory of communicative action holds that there are at least three kinds of communicative behaviour: bargaining based on fixed preferences; strategic argumentation, in which arguments are used to justify positions and persuade others to change their minds; and 'true reasoning', in which actors seek a reasoned consensus on the basis of shared understandings, where each actor not only tries to persuade but is also prepared to be persuaded. 66 The last is Habermas' ideal of communicative action. Central to the theory is the notion of an 'ideal speech situation', within which discourse is based on openness, equality and the absence of coercion. 67 The goal is mutual understanding, unaffected by power relationships or any other factors extraneous to 'the power of the better argument'.
Distinguishing true reasoning or sincere communication from strategic argumentation in world politics is a challenge. 68 How does one know when, if ever, diplomacy is oriented towards mutual understanding? And more to the point, is it possible to conceive of any diplomatic interaction unaffected by power relationships? Fortunately, it is not necessary to make that distinction in order to support the case that legal argumentation does matter in a setting like the Security Council. Echoing Schachter's point that in order to be persuasive, governments are impelled to justify The five reasons are: if others believe one is arguing from principle, they may be more willing to back down; public-regarding language can be used as a subterfuge for a deal among special interests; impartial arguments may actually persuade others; there is a social norm against taking positions that cannot be justified in terms of benefits to the collectivity; and arguments based on principle rather than bargaining power may help an opponent save face. Elster, 'Strategic Uses', supra note 69, at 246-247. See also, Elster 'Deliberation', supra note 69, at 101. Elster, 'Deliberation', supra note 69, at 104. 74 Risse, supra note 4, at 32. 75 Ibid., at 32-33. See also Louis Henkin: 'the fact that nations feel obliged to justify their actions under international law, that justifications must have plausibility, that plausible justifications are often unavailable or limited, inevitably affects how nations will act'. Henkin, supra note 13, at 45. their position on grounds other than self-interest, John Elster asserts that in public settings impartial arguments and appeals to collective interest fare better than self-serving arguments. 69 He offers five possible reasons as to why this is the case, none of which turn on speakers actually being impartial, only appearing to be so. 70 That impartial arguments are used for strategic reasons does not mean they have no independent efficacy in public settings. Elster refers to the 'civilizing force of hypocrisy': even if impartial arguments are used hypocritically, they often lead to concessions to the general interest and more equitable outcomes from the debate.
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This is because the argument or justification cannot correspond perfectly with self-interest or it will appear partial and therefore be greeted with suspicion. Nor can the speaker change her position once it ceases to serve her interest because that will be seen as opportunistic.
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Any argument, therefore -even one made hypocritically -is more likely to succeed if pure self-interest is diluted. Impartial arguments cannot be dismissed as ex post rationalizations. 73 Having to pay lip service to the collective interest and shared principles does not turn states into paragons of virtue, but it does force them to moderate the rhetorical positions they take. This in turn can lead to what Risse calls 'argumentative self-entrapment'. 74 Once governments accept a legal norm rhetorically, they begin to argue over its interpretation and its application to the particular case at hand, rather than the validity of the law itself. This creates a 'discursive opening' for their critics -'if you say you accept human rights, then why do you systematically violate them?' -which eventually induces governments to match words with deeds. 75 The deeds may either be tactical concessions in order to give their claims the ring of plausibility, or they may reflect major policy choices. David Rieff's This is why, in Risse's view, the theory of communicative action helps clarify the mutual constitutiveness of agent and social structure that social constructivism emphasizes: 'Agents are not simply the puppets of social structure, since they can actively challenge the validity claims inherent in any communicative action. At the same time, they are social agents that produce and reproduce the intersubjective structures of meanings through their communicative practices'. Risse, supra note 4, at 10. Similarly, Kratochwil asserts: 'Actors are not only programmed by rules and norms, but they reproduce and change by their practice the normative structures by which they are able to act, share meanings, communicate intentions, criticize claims and justify choices. Thus one of the most important sources of change, neglected in the present regime literature, is the practice of the actors themselves and its concomitant process of interstitial law-making in the international arena.' Kratochwil, supra note 3, at 61. 78 See Muller supra note 4, at 162; Risse, supra note 4, at 10-11. comment on the intervention in Kosovo is suggestive: 'hoist on the petard' of their professed commitment to human rights, Western states could not easily avoid acting. 76 The point holds even more true for East Timor: ignoring the violence aimed at overturning the UN-sponsored vote on independence there would have been extremely awkward in the aftermath of Kosovo, even if calculations of short-term national interest might have counselled caution.
Thus whether driven by the 'civilizing' force of strategic argumentation or the logic of true reasoning and mutual persuasion, arguments based on norms can have an independent impact on behaviour. According to the first logic, impartial arguments advance interests because both the speaker and target of the argument see instrumental benefits from preserving a reputation for norm-guided behaviour. According to the second logic, the argumentative process works because both actors are genuinely open to persuasion and are prepared to change their conceptions of interest. Either way, the outcome of discourse can change the environment that the actors inhabit. It affects the normative climate in which strategic arguments are deployed, and it may change the very beliefs and identities of the actors. 77 In a setting like the Security Council, it may be impossible to know whether the legal arguments in a given case are strategic or sincere (if any are!), but it is not necessary to make that distinction to support the case that arguments do matter.
B Pre-conditions for Effective Discourse
Habermas identifies several preconditions for effective communicative action, two of which are particularly relevant to Security Council deliberations: first, the actors must inhabit a 'common lifeworld'; and second, they must recognize each other as equal participants in the discourse, have equal access to it, and the discourse must be open and public in nature. 78 These rather abstract principles raise a host of questions about the real world of Security Council decision-making, which I shall address in turn. I am not seeking to demonstrate that the Council approximates an 'ideal speech situation' -clearly it is anything but -but rather to use the analytical framework suggested by the theory as a way of exploring whether the minimal conditions necessary for some discourse based on law exists.
A Toope, supra note 52, at 95. He adds that 'The common meanings which arise in regimes do not depend on one overarching philosophical goal such as the triumph of liberalism, but upon an incremental growth of shared perceptions fostered by participation in processes of norm evolution which are deemed to be fair and open' (at 98). See also, M. Finnemore, National Interests and International Society (1996) . Lars Lose makes the same point about the understanding of social integration that follows from the theory of communicative action. It does not rely on 'pregiven common values, but is embedded in the dialectical relationship between agents and the structures of the lifeworld as mediated by communicative interaction. What is interesting about this concept of social integration is that it conceptualizes social integration in a modern pluralistic world where a multitude of different lifeworlds exist'. Lose, supra note 4, at 186-187, following Warnke, 'Communicative Rationality and Cultural Values', in S. K. White (ed.), The Cambridge Companion to Habermas (1996) . language, a common history or culture.' 79 It includes a common body of norms and rules perceived as legitimate, and provides actors with a 'repertoire of collective understandings to which they can refer when making truth claims'. 80 Risse notes that the degree to which a common lifeworld exists in international relations varies considerably between regions and issue areas. He believes that pluralistic security communities based on a collective identity and shared values and norms, as well as heavily regulated regimes like human rights and trade, might constitute a common lifeworld.
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The Security Council is different, as Risse himself emphasizes. It is designed to be as heterogeneous as possible, with balanced representation from each geographical region, and with 10 of its 15 members rotating every two years. The issue-area it encompasses -peace and security -is broad and getting broader. It would seem to be rather far-fetched to suggest that a shared culture and common values inform deliberations in the Security Council, but so demanding a condition is not necessary for reasoned discourse to occur. In any communicative enterprise, the participants tend to operate according to a set of conventions, practices and shared understandings. The more deeply rooted the shared ideas and values, the more profound the discourse is likely to be, but that does not mean reason and persuasion are inconsequential when such deep roots are lacking. All that is necessary is a sense of being in a relationship of some duration, from which common meanings and expectations have emerged, and of being engaged in an enterprise the general purpose of which all understand in roughly the same way. As Toope points out, the social constructivist analysis of international relations does not assume the current existence, or even the ultimate creation, of a shared philosophical framework underlying the interaction of states in the international arena. 'The assertion is more careful, that some "common meanings" may emerge through the interaction of various actors (including States) in bilateral and multilateral fora; these intersubjective meanings in turn allow for the evolution of legal rules.' 82 The emphasis is on meanings and understandings, not values or political theory.
Because there is a normative framework that structures Security Council debates, Schachter, supra note 11, at 51. Among the goals, Schachter lists peace, security, national independence, economic well-being, self-determination and human dignity. not any arguments will do -some arguments are more acceptable, more credible, than others. 83 This normative framework is embodied in the UN Charter and Charter-based law relating to peace and security. Through interpretation, explicit or implicit, that normative framework has been supplemented by decisions and opinions of the International Court of Justice, 'soft law' in the form of General Assembly resolutions, decisions of other intergovernmental bodies such as the Human Rights Commission, and the Security Council's own determinations and operational decisions. Even during the Cold War it was possible to identify the goals of the international community as set forth in the UN Charter, even if it was difficult to move from those broad goals to specific decisions in intergovernmental bodies. 84 There are standard forms of argument used to appraise and ultimately accept or reject competing claims, a legal discourse that is fundamentally about the limitations imposed by the Charter and the relative weight to be assigned to the overarching purposes of the Charter in a given case.
As argued above, the Security Council is subject to legal limitations imposed by the Charter, meaning that if it acts in a manner that violates the Charter's principles and purposes, it will be subject to criticism. 85 Who judges whether it has exceeded those limits? At the San Francisco conference, the founders agreed that each organ of the UN should interpret those aspects of the Charter that fall within its competence, including the jurisdictional issue of the extent of its own competence. The International Court of Justice in the Namibia and Lockerbie cases cast some doubt on this absolute right of 'auto-interpretation', but fell well short of articulating a doctrine of judicial review. 86 This does not mean, however, that Council interpretations of its powers should be treated as conclusive simply because they were issued by the Council. José Alvarez argues that the ICJ has engaged and will continue to engage in variegated forms of 'review', short of a finding that the Council has exceeded its 87 Alvarez elaborates the notion of 'an expressive mode of review', in the form of an ongoing dialogue between the Court and the Council, and describes the ICJ as an organ capable of producing a 'self-reflective and self-corrective body of identifiably legal discourse that will bind its audience together in a common language and common set of practices'. Ibid., at 33. 88 Ibid., at 30. competence. 87 He characterizes the opinions of some of the judges in the Lockerbie case as 'warnings' to the Council 'to exercise care in undertaking similar action in the future'; they were 'cueing the Council to internalize the limits suggested and impose restraints on itself that would prevent violations of the law'. 88 Nor, Alvarez argues, should the Court be seen as the only legitimator or delegitimator of Council action. The General Assembly, the Human Rights Commission, and the International Criminal Tribunals, for example, all comment on Council action directly or indirectly.
89 Arbitral proceedings and even national courts pass judgment. And the Secretary-General may have a role, depending on how he interprets his own powers.
The end of the Cold War has heralded some convergence of values, or at least wider concordance on the rules of coexistence and cooperation, in a pluralistic international environment. Arguably, a minimal sense of international community is emerging, which is likely to enhance the prospects of cooperation based on law. 90 Franck argues that a sense of global community is a precondition for global fairness discoursewhich he describes as 'the reasoned pursuit of . . . John Rawls' "idea of an overlapping consensus"' -and he questions Rawls' reluctance to extend his maximin difference principle to international relations. 91 Franck asserts that a sufficient global sense of community currently exists to support at least reasoned discourse about the redistributive implications of the principle.
Even if one is sceptical about the emergence of a global community, one need not look far beyond the development of human rights law to make a plausible argument that the normative climate has evolved since the founding of the United Nations. In 1945, international peace and security was conceived largely in terms of the military threat states posed to each other. But the UN Charter contains the seeds of a broader conception of security, that of human security. The seed has sprouted in the form of a web of international human rights instruments, starting with the Universal (2001), as well as the commitments to democracy adopted by Mercosur and other sub-regional groups in Latin America, and the OAU decision of 1998 not to allow governments who come to power through unconstitutional means to participate in its Summit-level meetings, reaffirmed in the Charter of the African Union (2001). 92 Finally, in the drama occasioned by the end of the second millennium, 189 heads of state and government announced in the Millennium Declaration their common commitment to six values: freedom, equality, solidarity, tolerance, respect for nature, and shared responsibility.
To these legislative and declaratory developments can be added the pattern of practice in the Security Council since 1991, particularly in the area of humanitarian intervention. The five Permanent Members of the Security Council have been dealing with each other on an almost daily basis for the last 10 years, in effect debating the shape of the post-Cold war world in the context of particular crises and on occasion thematic issues (such as the protection of civilians in armed conflict). From northern Iraq, through Bosnia, Somalia, Liberia, Haiti, Rwanda, Sierra Leone, Kosovo, East Timor and Afghanistan, collectively they have found a way of authorizing -or endorsing after the fact -operations that would have been unthinkable during the Cold War. Meanwhile, multidimensional peacekeeping and peace-building operations established by the Security Council have involved the UN in demilitarization, the promotion of law and order, human rights and administration of justice, good governance and democratic development, civil administration and economic reconstruction -all matters that go to the heart of sovereignty. That governments and other parties to the internal conflicts where these missions were deployed invited such involvement is telling. Precisely because they are consent-based, such peace-building 'interventions' are indicative of how far states have come in accepting the notion of external involvement in internal affairs for the sake of peace. 93 Only 11 vetos have been cast since 1990 and, other than on the Arab-Israeli conflict, these have had more to do with unrelated political issues (such as China's relations with Taiwan, Russia's displeasure with the financing arrangements for the Cyprus operation, and the US' unhappiness with former Secretary-General BoutrosGhali), than principled differences over the merits of a particular action. At least until the breakdown in the Council over Iraq in early 2003, the response to the events of September 11 reinforce this image of convergence among the P5. Resolutions strongly condemning the attacks and endorsing the US position that a military response in self-defence was justified (Article 51), were capped by an unprecedented resolution that amounts to sweeping legislation outlawing a long list of activities relating to terrorism.
94 US and Russia became much closer in the Council and it was not hard to bring China (as well as France and the UK) along. In a sense, the P5 have become an exclusive club with a shared history and set of experiences. They have learned about each other from working together and have developed shared understandings. 95 The Iraq crisis represents a significant setback in Council unity, but that does not take away from the impressive level of Council activity since the end of the Cold War has had an impact on how the P5 view their rights and responsibilities in the field of peace and security. Paraphrasing Rawls and Habermas, practice within the Council has contributed to 'overlapping lifeworlds', if not a common lifeworld, among its members.
Thus at the time of the Kosovo crisis the climate in and around the Council had evolved to the point where it was not nonsensical to talk about discourse on the basis of norms. The normative framework was not sufficient to yield a single 'right answer' in Dworkin's sense, but it was enough to distinguish good arguments from bad. Moreover the process of normative evolution may be self-reinforcing. Shared understandings make the discourse possible and in turn the practice that results from that discourse generates intersubjective meanings that affect the normative climate in 96 Lars Lose, drawing on the English School associated with Hedley Bull, Martin Wight, Adam Watson and others, says this about the language of diplomacy. Lose, supra note 4, at 198. I would argue that the language of law, a more highly developed and structured from of rhetoric, fits better. Of course, international society like national societies can have more than one language and still be a society. 97 Risse, supra note 4, at 10-11. 98 The expectation to speak in the collective interest is not merely notional. The rhetoric used in the Security Council implicitly and sometimes explicitly acknowledges Article 24. Thus the sort of argument made by the representative of Zimbabwe when sanctions were imposed on Libya is not unusual: 'this 15 member Council acts on behalf of the 175 States Members of the UN. This means that 160 states have placed their security, and possibly their survival in the hands of the 15. This is a solemn and heavy responsibility. . . . It is therefore of crucial importance that every decision taken by the Council be able to withstand the careful scrutiny of the 160 Member States on whose behalf the Council is expected to act. This is only possible if the Council insists on being guided in its decisions and actions by the Charter and other international conventions.' Security Council meeting, 31 March 1992. which the Council operates. Language is the glue that holds the 'overlapping lifeworlds' together; in international society, that language is the language of law.
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Habermas' second precondition for communicative action, equal status in and access to the discourse, means that 'relationships of power, force and coercion are assumed absent when argumentative consensus is sought'. 97 Relationships of power and coercion are certainly present in the Security Council, but there are features of the deliberations that suggest raw material power is not the only thing that matters. In particular, the formal equality of the 15 members and the glare of publicity to which their actions -and more to the point justifications for those actions -are exposed, have an impact on how decisions are taken. Five members of the Security Council have permanent status and veto power, while the other 10 do not. But every member of the Council is formally equal in the sense that sovereign equality is a basic principle of the Charter, and each has one vote. The Presidency rotates among all members on a monthly basis, and all have the right to put a matter on the Council's agenda. Most tellingly, this formal equality is reinforced by Article 24 of the Charter, which stipulates that the Security Council acts on behalf of the entire UN membership. Thus formally the arguments of even the smallest members are entitled to equal consideration and, at least notionally, all members are expected to speak and vote in the collective interest. 98 This goes in a small way towards levelling the power disparity between the P5 and the non-permanent 10. Since the latter unlike the former are elected by the membership as a whole, they can claim with some justification that they more than the P5 speak for the other 176 UN Member States.
Beyond that, the Council is not entirely closed to participation by other states and even non-state actors. Non-members are allowed to speak but not vote in public meetings and often do on matters of special concern to them (for example if they are parties to the conflict under discussion, or neighbours, or potential troop contributors to a peace operation). They do not participate in informal consultations, the most common form of meeting in the 1990s, where most of the real business of the Council is done. But in the early 1990s the practice of 'Arria formula' gatherings began, named after the Venezuelan Ambassador to the UN who presided over the first such meeting. These are held in private away from the Council chambers, with no official 100 Moreover, the relative ease of access NGOs have to the Secretariat and diplomats (of some countries) stationed at UN headquarters means that the more active and credible NGOs have little trouble making their voices heard. 101 In sum, the Security Council is not a sealed chamber, deaf to voices and immune to pressure from beyond its walls.
Finally, despite the fact that Council debates usually occur in informal consultations, they are not entirely private or confidential. The outcomes of many Security Council debates -the resolutions and statements adopted or defeated -are very public and are usually accompanied by explanations of votes. Although it is widely understood that the efficient functioning of the Council requires that it conduct much of its work out of the public eye, there has been a backlash against this more restrictive style of consultation. By holding more open meetings, members of the Council are compelled to explain their positions publicly. And because arguments based on self-interest are less persuasive in public, the language of reason is more likely to be used. At a minimum, 'the civilizing force of hypocrisy' comes into play and, even if the final outcome is the result of bargaining rather than reasoned discourse, any deals struck must be capable of withstanding the glare of publicity.
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The key point for this article is that the impact of the broader, outer circle of the interpretive community can only be felt if the debates are public. For the community to pass judgment, it must have a chance to hear the arguments and justifications. Most of the effort at persuasion (as opposed to after-the-fact justification) takes place in private where one would suppose legal arguments count for less. But the effort at persuasion is influenced by the subsequent need to justify. If a Council member says in an informal meeting, 'we will push this to a vote and you will be required to explain your position in public', then it might cause other members to think twice if they have doubts about whether their position and explanation will pass muster with the outside world. In this way, debates in private are animated by arguments that will be used later to justify positions in public. And in fact informal consultations of the Security Council are not treated by participants as completely private. With 15 representatives, plus aides and Secretariat staff present, rarely is a word uttered that the speaker would not want to be known publicly. Since there are no official records of the meeting, the utterances can always be denied -a not insignificant point in the murky world of multilateral diplomacy -but the glare of publicity does find its way into even informal consultations of the Security Council, if only through the cracks in the chamber windows.
These concessions to demands for greater access to and openness in the Security Council reflect an implicit understanding that for credible deliberation to take place among states of vastly different size and capabilities, some preconditions must be met. That the concessions themselves may be designed to relieve pressure for expansion of the Council does not lessen the force of the argument. 103 One can easily imagine other steps that could enhance the process of justificatory discourse within the Council. Demanding written justification for the exercise of a veto, for example, would force the vetoing state to be explicit about its reasons which, in accordance with Article 24 of the Charter, should be based on the interests of the UN membership as a whole. This in turn would give the interpretive community better opportunity to assess and judge the claim. Ultimately, it could make it more difficult for permanent members to cast a veto, forcing them to exercise the prerogative more responsibly. 104 Allowing more opportunity for the voice of civil society to be heard would have a similar impact. 105 Ambassador Somavia had made the proposal earlier in February 1997, but it has been acted on only rarely. S. Bailey and S. Speaking in Security Council meetings or observing informal consultations is out of the question, but in cases where a particular NGO has special knowledge or insight (based, for example, on its presence in the field), it could be invited to participate in Arria formula meetings 105 or troop contributor consultations. Thus in the enterprise of Security Council decision-making, there is some evidence of a normative and procedural framework that makes legal discourse both possible and potentially meaningful. In the next section, I test that claim by analysing the debates in and around the Security Council over NATO's intervention in Kosovo in March 1999.
The Kosovo Intervention
While it is not possible to provide a full account of the Kosovo crisis here, 106 a brief review of the facts and legal issues is necessary to put my analysis in context. The roots of the conflict in Kosovo may date back centuries, but a more proximate cause was the 1989 decision of President Milosevic to remove Kosovo's status as an autonomous region of Serbia.
107 Ethnic Albanian leaders declared independence in 1990 and unrest continued throughout the decade. Matters took a turn for the worse in early 1998, at which point the Security Council got involved in earnest by imposing an arms embargo (Resolution 1160). The situation nevertheless deteriorated throughout the year, prompting a diplomatic effort by Richard Holbrooke that resulted in two agreements with the FRY, one providing for the deployment of an OSCE verification mission and the other for NATO overflights. This diplomatic success came on the heels of a threat of force by NATO in the form of activation orders for a phased air campaign issued by the North Atlantic Council on 13 October 1998. The OSCE and NATO verification missions were endorsed by the UN Security Council in Resolution 1203, but wrangling in the Council resulted in the following watered down language on the use of force: 'in the event of an emergency, action may be needed to ensure the safety, and freedom of movement' of the verifiers.
The deployment of the missions proved not to be enough to quell the violence. The Serb campaign of repression, culminating in a bloody massacre of 45 ethnic Albanians in the village of Racak on 15 January, was met with intensified resistance on the part of the Kosovo Liberation Army (KLA). In an attempt to repeat the success of the Dayton Agreement for Bosnia, the parties were pressured into talks in 
A The Legal Arguments
Various possible legal justifications for the use of force can be posited. 108 First, it might be argued that the NATO action did not violate Article 2(4) of the Charter, because it was not directed against the territorial integrity or political independence of the FRY, and is consistent with the 'purposes and principles' of the Charter. A second possible justification is collective self-defence, which would require asserting that the threat to European countries posed by a possible spillover of the Kosovo conflict amounted to an 'armed attack' within the meaning of Article 51 of the Charter. Third, the claim was made that existing Security evolving human rights and humanitarian law norms. 109 Fifth, a related argument based on extreme humanitarian necessity was put forward, a version of which is reflected in the following statement of Sir Jeremy Greenstock, Permament Representative of the United Kingdom to the United Nations: 'as an exceptional measure on grounds of overwhelming humanitarian necessity, military intervention is legally justifiable'. 110 Sixth, the adoption of Resolution 1244 (combined with the failed draft resolution of 26 March 1999 and the silence of the General Assembly) could be seen as implicit, retroactive approval of the intervention.
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Strong counter-arguments can be made for each justification and, indeed, the weight of scholarly opinion in North America and Europe seems to be that the action was a violation of the law even if morally justified. It is not my purpose to enter that debate but rather to look at how it was conducted in order to illustrate the role of interpretive communities in shaping international legal discourse, constraining interpretations of the Charter and ultimately affecting the conduct of international relations. I begin by outlining six features of the discourse and then draw a number of conclusions.
B Six Features of the Kosovo Debates
First, the range of legal arguments made in the Security Council is significant. In the debates of 24 March (the day the airstrikes began) and 26 March (the date of the failed resolution to condemn the bombing), every Permanent Member of the Security Council (and most others) invoked legal norms and principles. Legal arguments on both sides were pressed with varying degrees of vigour, with some speakers passing direct judgment on the legality of the intervention while others commented more generally on the legal context in which it took place. Thus, for example, the Permanent Representative of Russia made a fairly detailed legal claim in the debate on 26 March 1999:
The aggressive military action unleashed by NATO against a sovereign state without the authorization and in circumvention of the Security Council is a real threat to international peace and security and a gross violation of the UN Charter and other basic norms of international law. Key provisions of the Charter are being violated, in particular Article 2, paragraph 4, which requires all Members of the United Nations to refrain from the threat or use of force in their international relations, including against the territorial integrity or political independence of any State; Article 24, which entrusts the Security Council with the primary responsibility for the maintenance of international peace and security; Article 53, on the inadmissibility of any enforcement action under regional arrangements or by regional agencies without the authorization of the Security Council as well as others. 112 Also arguing against the intervention on legal grounds were the representatives of China (a permanent member of the Council), as well as Yugoslavia, India, Belarus and Cuba (none of whom were Council members but spoke in the debates). 113 Speaking in defence of the intervention, the UK made the most direct if not detailed legal argument:
The action being taken is legal. It is justified as an exceptional measure to prevent an overwhelming humanitarian catastrophe. . . . Every means short of force has been tried to avert this situation. In these circumstances, and as an exceptional measure on the grounds of overwhelming humanitarian necessity, military intervention is legally justifiable. The force now proposed is directed exclusively to averting a humanitarian catastrophe, and is the minimum judged necessary for that purpose. 114 The Netherlands was also firm about the legality of the action, while other Council members made less explicit legal arguments in support of it based mainly on prior resolutions, including the US, Canada, France, Argentina and Slovenia. 115 Danilo Turk, the Permanent Representative of Slovenia and a respected international lawyer set out sophisticated legal arguments in both debates, reflecting his lawyerly sensitivity to the fine line that had to be drawn in order to meet the test of plausibility. Thus in the debate on 24 March he intervened twice, the second time to clarify the law and rebut some of the arguments made earlier. On 26 March, in explaining his Government's vote against the Russian draft, he said:
The draft resolution completely fails to reflect the practice of the Security Council, which has several times, including on recent occasions, chosen to remain silent at a time of military action by a regional organization aimed at the removal of a regional threat to peace and security. It is true that each case is unique. However, the requirement of consistency in the interpretation and application of the principles and norms of the United Nations Charter demands at least some indication as to the specific justification for the approach proposed by the draft resolution in the present case. 116 Second, the heavy weather (real and anticipated) that greeted efforts to justify the 117 Starting with the statement of Secretary of State Albright at a press conference in Brussels, 8 October 1998, cited in Chesterman supra note 107, at 208. 118 Mertus, supra note 108, at 109, citing her interviews with White House staff in the Clinton Administration. 119 As a US diplomat directly involved in making the US case at the UN said in an interview with the author, 'the possibility that a legal argument may get turned against you elsewhere causes you to shut up. It is rarely a one-shot deal and the US, perhaps more than some of its European allies, was concerned about the implications of a doctrine of humanitarian intervention. Our position was to let the European allies run with the legal arguments, and we would focus on the needs and circumstances of the situation. intervention on legal grounds caused some NATO governments to refrain from pushing the strongest versions of the legal claim. This is certainly true of the US, which consistently asserted the legality of its position, 117 but ultimately relied on a 'laundry list' of factors and a general claim of legitimacy rather than a single legal justification. 118 The reasons are twofold: first, while the US may have been confident about its legal case, it did not believe legal arguments would persuade those who needed persuading; and second, the US was concerned about the precedent that could be set by acceptance of a customary law doctrine of humanitarian intervention.
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Thus in the Security Council debates of 24 and 26 March, the US representative referred to the earlier resolutions in vague terms and simply asserted that 'we believe that action by NATO is justified and necessary to stop the violence and prevent an even greater humanitarian disaster'. 120 Later, Secretary Albright said that the Kosovo situation was sui generis and that it was important 'not to overdraw the lessons that come out of it'.
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As noted above, some NATO allies like the UK and the Netherlands were more explicit about the legal basis for the claim, but they may not have pushed it with the same degree of vigour at the end of discussions as they had at the start. 122 Moreover, many turned to emphasizing the exceptional nature of the intervention. Thus, for example, after an in-depth discussion of the legal issues in the German Bundestag, the German Government took the view that, while the 'state of humanitarian necessity' in Kosovo was desperate enough to justify intervention, 'the decisions of NATO must not become a precedent. As far as the Security Council monopoly on force is concerned, In sum, the opinions in NATO ranged from countries that had real doubts about the legality of the action, to those who had no such doubts but were reluctant to push the legal case either because it would not be convincing or because of the precedent it might establish, to those who neither had doubts nor were concerned about pushing the legal claim. The net result was a collective decision (or non-decision) to emphasize the legitimacy of the action without denying its legality, while putting forward a range of factors -both legal and non-legal -to justify it. As the Acting Legal Adviser to the State Department said later, the NATO justification was a 'pragmatic basis for moving forward without establishing new doctrines or precedents that might trouble individual NATO members or later haunt the alliance if misused by others'. 125 Third, the positions of non-NATO states were varied and nuanced, reflecting interesting interplay between norms, power and interests. Russia and China were deeply opposed, but not only for the obvious reason. Certainly they did not relish the prospect of 'humanitarian intervention' directed against them, but given the extreme unlikelihood of that happening in the short or medium-term, it is probable that something else was at play. Both Russian and Chinese commentators have suggested that what was most disturbing to the two governments was the notion of a norm-or value-driven intervention.
126 From a realist point of view, if the intervention in Kosovo was seen as driven purely by Western interests, presumably Russia and China would not have felt deeply threatened, as a rational actor is unlikely to calculate that Western interests would be served by intervening militarily in either country for the sake of Chechnya or Tibet. On the other hand, intervention to spread 'Western values' elsewhere would be perceived as a more insidious threat because it could shake the foundations of non-Western regimes even if coercive action is never taken against them directly.
Revealing insights from other regions can be summarized as follows:
• Bosnia and Albania, though supportive of the intervention, did not state explicitly that it was legal in their comments in the Security Council (as non-members). 127 Moreover, the Islamic world was not unambiguously supportive of NATO. 128 Among countries in the Middle East, there was sympathy for the suffering of fellow Muslims and some stated concern about human rights, but they also feared that NATO interference if unchecked would extend to their part of the world, to combat terrorism for example. 129 This ambivalence is telling. If the legal discourse were meaningless, Islamic leaders would have fewer qualms about giving in to natural (and politically beneficial) sympathy for the Kosovar Albanians by offering their wholehearted support to the intervention. They would have no reason to fear that doing so would make intervention against them any more likely unless they believed the precedent would have legal significance. I return to this point below.
• Positions among Latin American countries were a reflection of the differing attitudes towards normative developments there in recent years, as well as relations with the US. 130 A genuine region-wide commitment to democracy seemed to be emerging, as was a more flexible understanding of the norm against intervention, precipitated by efforts of the UN and OAS to bring peace and democratic rule to El Salvador, Guatemala, Nicaragua and Haiti. Balanced against these normative developments were continuing concerns about US hegemony. As regards Kosovo, Argentina (a member of the Council) and Chile were generally more supportive of the NATO intervention than Brazil (also a Council member) and Mexico. This ambivalence was reflected in a Rio Group statement that deplored the failure to obtain Security Council authorization but did not object to the NATO campaign and called for respect for human rights. 131 Mexico was clearest about its disapproval of the NATO action, while one can find in the statements of Argentinian, Chilean and even Brazilian officials 'a recognition that territorial integrity does not entirely preclude some forms of intervention'. 132 • South Africa condemned the NATO intervention on 25 March and as chair of the non-aligned movement joined the past and future chairs in a statement on 9 April affirming the NAM's belief in the Security Council as the appropriate conflict Fourth, the debates within NATO suggest that the legal discourse over Kosovo may have had an impact on the enunciation of NATO's new strategic concept. As the Washington Summit of April 1999 to celebrate NATO's 50th Anniversary approached, there were debates and differences of opinion among NATO countries over whether the alliance could intervene out-of-area (i.e. not in self-defence) without Security Council authorization. Before then, it had been assumed that NATO would only act in such cases in support of and under the authority of the UN. 135 The US (supported by the UK), however, was pushing for a revision of this doctrine, a position that was resisted by a number of NATO countries, including France and Germany. The US' view was reflected in a claim by Deputy Secretary of State Strobe Talbott that NATO and the UN were complementary institutions, not in a hierarchical relationship. 136 Taken literally, this flies in the face of Article 53 of the UN Charter, which states that enforcement action by regional organizations (i.e., military action in cases other than self-defence) requires authorization by the Security Council. The debate on the general principle continued through the Kosovo crisis, right up to the Washington Summit. And while all NATO countries supported the Kosovo action in the end, they were divided on the justification. As Matheson told the American Society of International Law the following year:
there was broad consensus within NATO that armed action was required to deal with the intolerable atrocities in Kosovo, but also a shared concern that the chosen justification not weaken international legal constraints on the use of force . . . NATO states went through extensive discussion on this point. All agreed that NATO had to respond, yet no single factor or doctrine seemed to be entirely satisfactory to all NATO members as a justification under traditional legal standards . . .
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The Kosovo experience was sufficiently disturbing to many NATO countries that, surprisingly, the new strategic concept reinforced the role of the UN. 138 The implication is that discourse within the Security Council affected and was affected by parallel deliberations within NATO as part of a larger network associated with Council decision-making. Fifth, there was a palpable sense of relief when Resolution 1244 was adopted. In a nutshell, the return to the Charter framework and uncontroverted legality was welcomed by virtually every country involved in the debate. 139 The resolution authorizing the deployment of an international civil presence (UNMIK) and security force (KFOR) in Kosovo under UN auspices was adopted by a vote of 14-0, with China abstaining. Thirty members of the UN spoke, as well as the Secretary-General, and all expressed satisfaction with the turn of events, albeit in very different terms. The representative of Russia said he was 'pleased members of NATO have finally . . . come to understand that there is no alternative to respecting the Charter prerogatives of the Security Council as the body charged with the primary responsibility for the maintenance of international peace and security'. 140 China's Ambassador reiterated his condemnation of the NATO campaign but abstained on (rather than opposed) the resolution largely because it reaffirmed the primary responsibility of the Security Council for the maintenance of international peace and security.
141 Brazil complained about the problematic precedent that had been set by the resort to military force and expressed relief that the Council had resumed 'its rightful role'. 142 Many other delegations expressed satisfaction that the matter had returned to the Council, without referring to 'problematic precedents' set earlier, 143 and Slovenia, in another nuanced statement, said that with Resolution 1244 the Security Council was 'resuming its legitimate role in the Kosovo crisis' and could now strike an appropriate balance between 'considerations of state sovereignty on the one hand and humanity and order on the other'. 144 The Netherlands voted for the resolution with a 'sense of relief', adding that the defeat of the 26 March resolution can only be explained by 'a shift in the balance between sovereignty and human rights, such that it is now a generally accepted rule of international law that no sovereign state has the right to terrorize its own citizens'. 145 Similarly, the representative of Canada commented on the Council's 'effective re-engagement' and said humanitarian and human rights 146 Ibid., at 14. This view was elaborated by Foreign Minister Axworthy in an article published in NATO Review, in which he stated that the Alliance's response to the crisis in Kosovo demonstrated how the defence of human security has become a global concern, and that the concept of human security establishes a 'new measure for judging the success or failure of national and international security policies'. NATO Review (Winter 1999) 8, at 9. 147 General Assembly, 6th Plenary Meeting, 21 September 1999. 148 Matheson, supra note 125, at 301. 149 It might have stemmed from pressure to deploy ground forces in a more hostile environment than actually existed -given the continuing opposition of Yugoslavia, supported by Russia and China -one that was much closer to the ground invasion the US was so determined to avoid. It might also have been the risk that the doctrine of humanitarian intervention could be turned against a US ally. concerns must be given new weight in the Council's definition of security, 'a step in the direction of which was taken by resolution 1244'.
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The US conspicuously did not express relief about the return to the Security Council, but later in a General Assembly debate President Clinton portrayed the Kosovo situation as a triumph for the UN, not NATO. 147 The US recognized that, in order to bring the air campaign to an end in a satisfactory manner, a follow-on ground presence would be required and the only politically realistic way of achieving that was by returning to the Security Council. Again, Matheson is frank about this:
As soon as NATO's military objectives were attained, the Alliance quickly moved back under the authority of the Security Council. This process was not entirely satisfying to all legal scholars, but I believe it did bring the Alliance to a position that met our common policy objectives without courting unnecessary trouble for the future. Whatever 'future trouble' he may have been referring to, 149 'the return to legality' represented by bringing the UN back into the picture was the device that allowed a semblance of international consensus to emerge following the sharply divisive period of March to June 1999 (when Russia went so far as to threaten World War III). It was the normative hook that provided both a face-saving compromise for those that opposed the intervention and a vehicle for keeping the NATO consensus intact when it was beginning to fray.
Sixth, a broader circle of actors who do not represent governments weighed in on the legal issues. First among them was the Secretary-General of the UN. He contributed to the discourse before the intervention by speaking often and eloquently about the Serb campaign against the Kosovars, never calling directly for forcible intervention but suggesting that the use of force may ultimately be necessary. 150 On the day the NATO bombing started, the Secretary-General issued a carefully worded statement regretting the failure of diplomacy and stating that 'there are times when 151 UN Press Release, SG/SM/136, GA/9596, 24 September 1999. His speech provoked reactions from government leaders in their own statements to the General Assembly, a distinct majority of whom came out either moderately or strongly opposed to the doctrine of humanitarian intervention. A careful reading of those statements, however, reveals that the opposition, which came mainly from the South, was not to the emerging norm per se but rather was driven by a fear that the doctrine would be applied selectively. 152 In a series of editorial comments by seven leading legal scholars (all but one American) in the American Journal of International Law of October 1999, only one concludes unequivocally that the intervention was lawful. 'Editorial Comment', supra note 108. For a summary and analysis of the various comments, see Slaughter, supra note 3, Chapter II. 153 Alvarez, supra note 5, at 134 and 136. the use of force may be legitimate in the pursuit of peace', but adding that 'under the Charter the Security Council has primary responsibility for maintaining international peace and security . . . and therefore the Council should be involved in any decision to resort to force'. After the campaign and the adoption of Resolution 1244, he put the issue of humanitarian intervention squarely on the international agenda by means of his statement at the opening of the general debate in the General Assembly (24 September 1999):
Kosovo cast in stark relief the dilemma of what has been called humanitarian intervention: on one side, the question of the legitimacy of an action taken by a regional organization without a UN mandate; on the other, the universally recognized imperative of effectively halting gross and systematic violations of human rights with grave humanitarian consequences. . . . The core challenge to the Security Council and the UN as a whole in the next century is to forge unity behind the principle that massive and systematic violations of human rights -wherever they take place -cannot be allowed to stand. . . . The choice must not be between Council unity and inaction in the face of genocide on the one hand -as in the case of Rwanda and Council division, and regional action, as in the case of Kosovo, on the other. In both cases the Member States of the UN should have been able to find common ground in upholding the principles of the Charter, and find unity in defence of our common humanity.
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Throughout the episode, the Secretary-General was acting on his own initiative, participating in the debate over the response to the immediate crisis, and ultimately trying to shape the more long-term debate on the whole question of humanitarian intervention.
International legal scholars also weighed in, most loudly after the fact. Opinions were varied, but leaned in the direction of illegality. 152 In reviewing the scholarly comment, José Alvarez makes two particularly important points: first, that even commentators who supported the objectives of the intervention generally found NATO's action to be inconsistent with the Charter; and second, that there was a significant degree of uniformity among them about the range of tools they could use in interpreting the Charter (legal texts, directly related policy and intent-based arguments, prior institutional practice and a limited number of interpretative principles). 153 At the risk of overstating the case, one can infer from the relative weight of opinion against legality that this was the judgment the US government anticipated facing from the legal community. It is impossible to say how much this anticipated judgment may have influenced the decision not to push the claim of legality and 154 A diplomat from a NATO country confirmed that a Kosovo task force within his government held daily meetings for at least three months before March 1999, in which legal considerations were 'front and center' in the discussions. He confirmed that the same was going on in other NATO capitals. instead emphasize moral and policy reasons (concerns about precedent likely weighed more heavily in that decision), but presumably the internal legal advice provided to the Clinton Administration would have been based on the same raw legal material available to the scholars. The US and other NATO governments certainly sought the advice of their legal advisers 154 and would thus have been conscious of the difficulty in making a case that differed substantially from the conclusions drawn by legal scholars after the fact.
C Conclusions To Be Drawn from the Discourse within the Security Council
A number of conclusions can be drawn from the Kosovo experience to support the claim that justificatory discourse within an interpretive community is not epiphenomenal. First, the variegated nature of the legal argumentation is indirect evidence of the existence of an interpretive community associated with Security Council practice. For various reasons outlined in Section 2 of this article, states feel compelled to justify their actions on the basis of law. The actions and justifications are assessed, challenged, responded to and judged in a process that includes the speeches and statements of government officials, diplomatic correspondence and interaction between governments, the decisions of the ICJ and other tribunals, as well as quasi-judicial bodies, and in public, press and academic commentary. An opinion of the ICJ carries considerable weight in this process (which is why Yugoslavia brought a case to the Court and NATO countries worked hard to mount a defence), 155 but it is only one among many voices. It is in anticipation of judgment by the interpretive community associated with Security Council practice that legal arguments are advanced in the Council. The impact of the interpretive community will depend in part on the degree of unity within it, as expressed through the decentralized process described above. Clearly, the international community was not unified on the norm of humanitarian intervention at the time of the Kosovo crisis, which is why arguments in the Council ranged from clear statements of legality or illegality to more tentative statements about the legal context in which the intervention took place. But the mere fact that legal arguments were advanced by all members, including the most powerful, suggests that the normative framework provided by the Charter and subsequent developments is sufficiently robust to warrant an effort to justify positions on legal grounds. And because there is an interpretive community to guard in effect that normative framework, the legal arguments were nuanced. If the law were infinitely manipulable, either legal arguments would not have been made at all or they all would have been more straightforward claims of (il)legality since there would 156 Schnabel and Thakur, 'Kosovo and the Challenge of World Order', in Schnabel and Thakur, supra note 92, at 14.
be no need to worry about the test of credibility (who would administer that test?). The variegated nature of the arguments itself is circumstantial evidence of meaningful discourse within a functioning interpretive community. Second, concerns about precedent are only intelligible if something like an interpretive community is at work. As noted above, many states that supported the action either refrained from claiming legality or pushed the claim with less vigour than they might otherwise have done. Some, including the US, Germany, the Islamic countries and maybe Brazil were concerned about the implications of endorsing a doctrine of humanitarian intervention. One can easily imagine that some of the Islamic countries were worried about later interventions against them (and the US about Israel), but the Kosovo 'precedent' would not make that any more likely unless one assumes some mechanism for issuing credible judgments that it really is a precedent -some basis for saying like cases are (or are not) being treated alike. Otherwise, anyone could simply claim in a subsequent dispute 'but Kosovo was different' without worrying that the claim would be put to a serious test. In a decentralized legal system, the mechanism that makes those judgments can only be the interpretive community -it is what gives the whole notion of precedent its bite.
Third, concerns about the plausibility of legal arguments -and the reputational costs associated with advancing implausible arguments -are further evidence of rational discourse within an interpretive community. Ultimately it is the interpretive community, and not just those at whom the arguments are directed, that administers the test of plausibility. The interpretive community in effect says about far-fetched claims: 'your legal position is untenable; your arguments are not only patently self-serving, they are wrong'. Government leaders and officials have an interest in avoiding that kind of judgment. In the Kosovo case, reputational concerns cut both ways. On the one hand, some states may have been reluctant to put forward implausible legal arguments knowing they would be seen as hypocritical. On the other hand, once it was clear the intervention would go forward, no NATO country wanted to publicly cast doubt on the legality of the action because all have a stake in maintaining a reputation for law-compliance. Either way, the interpretive community is the entity that extracts reputational costs.
The fourth and final conclusion to be drawn from the Kosovo experience is that, while legal discourse did not directly affect the decision to intervene, it did affect subsequent developments. NATO enunciated a new strategic concept within a few weeks of the start of the bombing campaign, which reaffirmed the role of the Security Council in authorizing interventions, and implicitly treated the Kosovo case as an exception. The debate over the legality of the action caused such unease among NATO countries that many felt it was important to highlight the exceptional nature of the event rather than set a new policy. Similarly, the felt need to return to the Security Council for a long-term solution ('whereas NATO made war, it still needed the UN to help secure the peace' 156 ) is revealing. As John Ikenberry points out, the more the US' preponderant power peeks out from behind the limitations imposed by multilateral institutions, the more that power will provoke reaction and resistance.
157 Legal boundaries may be pushed by norm provocateurs, but to be generally accepted internationally, those pushing the limits must work to some extent within what are regarded as the legitimate venues for discourse. US leadership was followed and, as I will elaborate below, the norm of humanitarian intervention may have received a boost (despite US concerns about the precedent), but it also provoked a reaction on the broader legal and institutional questions it raised, including among NATO allies. Returning to the UN via Resolution 1244 alleviated the morning-after regrets by diluting the threat to legal order the NATO intervention was seen as presenting. It reinforced the sense that institutions are an important check on the unilateral exercise of power in the name of collective values. For states that want to promote human rights, democracy, human security or other 'emerging norms', the Kosovo experience shows that failure to work through the accepted institutions will be resisted. Ironically, in an ad hoc, reactive way, Kosovo may have vindicated the role of the UN as a principal forum for seeking consensus on bitterly contested norms.
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Conclusion
This article has argued that international law operates largely through a process of justificatory discourse within and constrained by interpretive communities. International organizations are important arenas for the discourse. The more tightly states and other international actors become bound in the web of international agreements and regimes, the more important the organizations become. And the more valued the particular institution, the more effectively it serves as a venue for persuasion based on law. 159 The Security Council is valued to the extent that all but a few states believe it serves a useful purpose for the maintenance of peace and security, despite deep reservations about its unrepresentative composition and unequal distribution of voting power. Because it is a valued institution, reputations count there, as does a sense of fidelity to UN Charter-based rules. Power and short-term calculations of interest count more, but the impact of these factors is mitigated by norms and discourse.
A full analysis of the recent Security Council deliberations on Iraq is beyond the scope of this article, but there is evidence of a discursive process not unlike in the Kosovo case. To begin with, the debates were unusually public, giving 'the interpretive community' ample opportunity to hear, assess and weigh in on the legal arguments put forward. The US sought to justify military action on at least two Similarly, a Chinese commentator noted that the UN had expanded and strengthened its role in interventions in internal conflicts since the end of the Cold War and concluded 'of course it should be understood that the world has changed and the rules must be adjusted to reflect the new reality and meet the new requirements. In fact, China does not reject all kinds of intervention. What China does insist is distinct legal grounds: self-defence against terrorism'; and enforcement of Security Council resolutions to rid Iraq of weapons of mass destruction. On the first, there is considerable evidence that the international community was prepared to accept the legality of military action against Al-Qaeda and the Taliban in Afghanistan, but was not prepared to stretch the argument to Iraq 17 months later. The debate was waged intensely in an around the UN in the months between September 2002 and March 2003. In the end, the 'interpretive community' was not persuaded that the links between Iraq and Al-Qaeda were sufficiently tight to justify military action as an extension of the war on terrorism. When that became obvious, the Bush Administration largely gave up trying to make the case on that basis -at least to international audiences. Thus in the letter the Permanent Representative of the US sent to the President of the Security Council setting out the legal justification for the war, there is not a word about terrorism, self-defence or the controversial doctrine of preemption. 160 The legal case is based entirely on the enforcement of existing Security Council resolutions relating to Iraq's weapons of mass destruction. The implication is that when the interpretative community rendered a clear judgment on the first claim, the US shifted to the second, somewhat more plausible legal justification.
On its face, the Kosovo case could be seen as disproving the significance of legal discourse within the Security Council. After all, the intervention occurred despite the weight of opinion against its legality. But there is much surrounding the event to suggest that this dismissive view of law is too simplistic. The way the debates themselves were conducted demonstrates that the law is not infinitely manipulable, and that invocation of the law serves a purpose and has consequences. In the end, the Kosovo case altered the terms of the debate on humanitarian intervention. This could not have happened through discussion of abstract principles, but only the rough and tumble of international practice and justificatory discourse about that practice.
When the dust finally settles, it is conceivable that a consensus about humanitarian intervention will emerge along the following lines. First, that it is lawful with Security Council approval. Up until now, that proposition has been controversial. Even though Council practice in the 1990s suggests that its members were prepared to countenance intervention in extreme cases of humanitarian need, some -especially Russia and China (which abstained on many of the key votes) -were unwilling to endorse that as a matter of general principle. Yet following Kosovo, there is evidence that Russia, China, India and other dissenting states are closer to seeing such action as a legitimate function -even a responsibility -of the Security Council. 161 The second that the intervention should be based on rules and authorized by the United Nations Security Council.' Yunling, supra note 126, at 126. Satish Nambiar, a retired Lt. General of the Indian Army (and former UN force commander) wrote, after a blistering critique of the NATO intervention, 'it would appear there is some consensus that the international community has a responsibility' to deal with human rights violations and humanitarian catastrophes and that 'there have been occasions when humanitarian intervention has been authorized by the Security Council'. Nambiar, 'India: An Uneasy Precedent', ibid., at 267. See also Levgold, 'Foreword', Pugwash Study Group Occasional Papers, supra note 126, at 9, in which he says a 'minimum of consensus', including China and Russia, exists. element of an emerging consensus is that, as a general matter, humanitarian intervention is unlawful without Security Council authorization. Deep concerns among NATO countries, US doubts about the doctrine, reactions to the Secretary-General's speech to the General Assembly and the relief of even the staunchest advocates (the UK and the Netherlands) when the matter returned to the Security Council, provides some circumstantial evidence of this proposition. Third -and this is where evidence of a consensus is slimmest -there may be rare cases in which intervention without Council authorization will be deemed excusable. In other words, a 'blind eye' will be turned to violations in cases of extreme humanitarian need. Traces of this notion of humanitarian necessity as an excuse can be found in many of the statements on Kosovo, and it has not necessarily been rejected out of hand by the weight of official or scholarly opinion. Indeed the mere fact that the draft resolution introduced by Russia on 26 March failed by a vote of 12-3 suggests that some members of the Council were prepared to excuse the intervention, even though they were deeply troubled by the lack of explicit authorization (Brazil, Malaysia and Gabon, countries not known for automatically falling into line behind the US, come to mind). The failure of the General Assembly to condemn NATO is also indicative. It is possible that a supportive vote in the General Assembly under the Uniting for Peace resolution would have been passed by the required 2/3 majority, but was not resorted to because of the precedent it would have established. If so, then the decision not to go to the General Assembly suggests a willingness to turn a blind eye matched by an unwillingness to announce that is what is going on. The Report of the Independent International Commission on Intervention and State Sovereignty represents an effort to crystallize the emerging consensus on humanitarian intervention. Following the mixed reaction to the Secretary-General's speech in the UN General Assembly in September 1999, the Foreign Minister of Canada Lloyd Axworthy decided to establish the Commission for the express purpose of firming up the legal basis for humanitarian intervention. The blue-ribbon panel that produced this report, like other such panels, is an institutionalized expression of the interpretive community in that the members were selected precisely because they are recognized experts and distinguished figures whose views on these matters deserve a hearing and carry weight. The thrust of the report is that sovereign states have a responsibility to protect their own citizens but when they are unable or unwilling to do so, responsibility falls on the broader community. 162 It outlines a set of principles as to 163 There is a precedent for this. In 1994 the Council adopted a list of considerations to be taken into account before establishing a peacekeeping mission. UN Doc. S/PRST/1994/22, 3 May 1994. 164 when and how that responsibility should be exercised, either with or without Security Council authorization. As suggested above, there is scant evidence of an international consensus on the legitimacy of intervention without Security Council approval, but there may well be with such authorization. How might this be institutionalized? It is unlikely that the Council (or General Assembly) would adopt hard and fast criteria, but one can imagine the Council issuing a Presidential Statement listing a set of considerations (not criteria) to be taken into account in such deliberations. 163 Adapted from the International Commission on Intervention principles and other similar lists, 164 the considerations could include: the magnitude of the emergency (how serious the violations? how urgent the crisis?); the degree of organization (how systematic are the violations? is the leadership complicit?); the quality of evidence (is there convincing proof from a credible source?); the availability of alternatives (have measures short of the use of force been exhausted?); the attitude of the people at risk (do they want coercive intervention?); the degree of international support (has the relevant regional organization taken a position?); and prospects of success (are the interveners willing to see it through?). Devising criteria is neither realistic nor likely to be productive, but such a list of considerations might just provide enough flexibility to make agreement in the Security Council possible. The benefit would be to stimulate discourse and provide members with some rough guidelines to keep the debates within the bounds of reason. The guidelines would not provide a single 'right answer', nor would they do away with the influence of hard power and perceptions of national interest, both of which are essential to the effective functioning of the Council. But deliberation on these questions could enhance the power of persuasion based on law, and give 'the better argument' a fighting chance in Security Council decision-making.
